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TIME TO GIVE UP THE CARBS 
NET ZERO AND NATIONALLY SIGNIFICANT INFRASTRUCTURE PROJECTS
Concerns are growing over 
the government’s ability to 
meet its legally binding carbon 
emissions targets. 

Nationally Significant 
Infrastructure Projects (NSIPs) 
have a major role to play in 
determining whether those 
targets can be met.  This article 
considers where the law on Net 
Zero currently stands, as far as 
NSIPs are concerned, and what 
the future may hold.

WHAT IS THE CURRENT LAW ON 
NET ZERO?
One of the last actions of 
Theresa May’s government 
was to make the catchily titled 
Climate Change Act 2008 (2050 
Target Amendment) Order 2019. 

The effect of that Order was 
that the legally binding target 
in the Climate Change Act 
2008 was amended to require 
a 100%, rather than 80%, 
reduction in greenhouse gas 
(GHG) emissions by 2050 
compared with a 1990 baseline 
(Net Zero). 

It is important to emphasise 
that section 1 of the Climate 
Change Act 2008 is a duty on 
the Secretary of State ‘to ensure 
that’ Net Zero is achieved. 

The Climate Change Act 2008 
also makes provision for 
‘carbon budgets’ – these are 

five-year, statutory caps on total 
GHG emissions, which should 
not be exceeded and which 
are intended to lead to the 
achievement of Net Zero. 

The duty to reach Net Zero and 
the production of carbon budgets 
are subtly different in that the 
former does not (yet!) include 
international aviation and 
shipping, whereas there is an 
obligation under section 10 that 
such matters should be ‘taken 
into account’ in carbon budgets. 

How does this interact with 
applications for development 
consent under the Planning Act 
2008 (the Planning Act 2008)? 
Well, in the first instance, it 
depends on whether a National 
Policy Statement (NPS) has 
effect. If it does, then section 
104 of the 2008 Act applies. If 
it does not, then section 105 of 
the 2008 Act applies. 

Where an NPS has effect, 
section 104 provides that an 
application must be decided ‘in 
accordance’ with the relevant 
NPS. Accordingly, particular 
requirements or tests on 
carbon emissions in a specific 
NPS will have a significant 
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bearing on how far Net Zero 
impacts a DCO project. 

In addition, under section 104, 
an application for development 
consent must not be decided in 
accordance with an NPS where, 
for example, that would lead to 
the breach of an international 
obligation, or duty under an 
enactment, and also where 
the adverse impacts of the 
proposal outweigh its benefits. 
Whilst no NPS has effect where 
section 105 applies, there 
is a requirement under that 
section to consider ‘important 
and relevant’ matters and this 
would be expected to include 
consideration of international 
obligations, duties under 
enactments and, of course, 
the balance between adverse 
impacts and benefits. 

Net Zero, and carbon impacts 
more generally, could be 
engaged in any of the following 
circumstances:
• the requirements of an NPS;
• being an important and 

relevant matter the 
Secretary of State should 
have regard to under 
sections 104 and 105 of the 
Planning Act 2008; and

• the ‘exceptions’ to deciding 
an application in accordance 
with an NPS and, in 
particular, the exceptions 
regarding not causing a 
breach of duty contained in 
another enactment (the 
Climate Change Act 2008 in 
this case), the breach of an 
international obligation and 
ensuring the adverse 
impacts of a project do not 
outweigh its benefits.

RELEVANT DCO DECISIONS ON 
NET ZERO
It is worth noting that DCO 
decisions have long needed 
to grapple with the carbon 

reduction targets, and the 
language used has not radically 
changed over time. For 
example, the A30 Temple to 
Higher Carblake Improvement 
decision letter from 2015 
records the Secretary of State 
for Transport being ‘satisfied 
that the emissions resulting 
from the project are unlikely to 
be so significant as to affect the 
government’s ability to meet its 
carbon reduction plan targets.’

The change to Net Zero has 
nonetheless made such 
considerations more acute. 
The Drax Re-Power DCO 
decision sets out a number of 
principles (subsequently legally 
challenged and discussed 
below) which provide an 
illustration of how carbon 
impacts could be considered in 
the context of energy projects. 

It is important to emphasise 
that the NPS in effect for that 
project was explicit in stating 
that the Secretary of State ‘does 
not, therefore, need to assess 
individual applications in terms 
of carbon emissions against 
carbon budgets’. Nonetheless, 
the Secretary of State’s decision 
letter affirms that:
• Net Zero ‘is a matter which is 

both important and relevant 
to the decision on whether to 
grant consent for the 
Development and that regard 
should be had to it when 
determining the Application’;

• consideration has to be given 
to ‘potential pathways [to 
achieving carbon reduction 
targets which] may rely in 
future on other infrastructure 
or mechanisms outside the 
planning regime to offset or 
limit those emissions to help 
achieve’ that target; and

• ‘…Granting consent for the 
Development would [not] in 
itself result in a direct breach 

of the duties enshrined in the 
[Climate Change Act 2008], 
given the scope of the targets 
contained in the [Climate 
Change Act 2008], which 
apply across many different 
sectors of the economy.’

Since that decision, a number 
of recent DCO decisions have 
referred to the transition to 
Net Zero:
• in the A1 Birtley to Coal House 

Improvement project decision 
letter, the Secretary of State 
confirmed that he ‘agrees 
with the Applicant’s 
conclusion that it is unlikely 
that the impact of the 
development, in isolation, 
would affect the government’s 
ability to meet the revised 
target’. It is open to question 
whether this test is radically 
different from the tests 
applied in the Drax decision;

• in the Hornsea Three 
Offshore Wind Farm decision 
letter, the Secretary of State’s 
conclusion that there were 
imperative reasons of 
overriding public interest for 
the purposes of the Habitats 
Regulations was based in 
part on the ‘further impetus 
to reflect evolving 
understanding of the urgency 
of actions to combat climate 
change, including the legally 
binding commitment to 
reduce greenhouse gas 
emissions to net zero by 
2050, made in July 2019’; and

• in the Wheelabrator Kemsley 
project decision letter, the 
Secretary of State confirmed 
that, for part of that renewable 
energy project, ‘the 
amendment to the Climate 
Change Act 2008 has [not] 
lessened the need for 
development of the sort 
represented by [that part of 
the project] which is, therefore, 
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still in accordance with the 
National Policy Statements’. 

In short, the Secretary of State 
is clearly alive to Net Zero but, 
to date, where an NPS has 
effect Net Zero has not led to an 
adverse decision. 

RECENT CASE LAW ON NET ZERO
An abundance of climate 
change related challenges have 
been decided by the courts in 
recent months. We have picked 
out two notable cases for 
comment here: 
• R (Friends of the Earth) v 

Secretary of State for 
Transport [2020] UKSC 52 
(Heathrow third runway); and 

• R (ClientEarth) v Secretary of 
State for Business, Energy 
and Industrial Strategy 
[2021] EWCA Civ 43 (Drax 
Power Station). 

First, the Heathrow third runway. 
The Judgment was delivered by 
the Supreme Court in December 
2020 and brought to an end (for 
now!) long-running litigation, 
during which the Court of Appeal 
had briefly cancelled the effect 
of the Airports NPS.

There were a number of 
grounds of challenge before 
the Supreme Court. We have 
selected the core challenge 
to the Airports NPS, for the 
purposes of this note. The 
question was whether two (oral) 
ministerial statements made 
immediately before the signing 
of the Paris Agreement in March 
2016 amounted to ‘government 
policy’ for the purposes of 
section 5(8) of the Planning 
Act 2008. In those statements, 
ministers confirmed the 
government’s commitment to 
enshrining in UK law the Paris 
Agreement target to limit global 
warming through progression 
towards Net Zero.

Section 5(8) provides that 
an NPS must include an 
explanation of how the policy 
set out in the NPS takes 
account of government policy 
relating to the mitigation of, and 
adaptation to, climate change. 
Friends of the Earth argued that 
the Airports NPS, which was 
designated in June 2018 (ie, 
some two years after signing 
the Paris Agreement), failed for 
the purposes of that section to 
lawfully explain how the NPS 
took account of ‘government 
policy’, as expressed in the 
two ministerial statements, 
regarding its commitment to 
the Paris Agreement targets. 

The Supreme Court disagreed. 
In its view, the epitome of 
‘government policy’ was a 
formal written statement of 
established policy. At the time 
of designating the Airports NPS, 
‘government policy’ was that 
enshrined in the 80% reduction 
target, as it then stood, in 
section 1 of the Climate Change 
Act 2008. It was not the 100% 
target underpinning the Paris 
Agreement, to which the 
ministerial statements had 
referred.

The story does not end there. 
The Supreme Court confirmed 
that the Airports NPS will 
require the third runway to be 
assessed against the emissions 
targets which would be current 
if and when an application for 
a DCO were determined (see 
paragraph 5.82 of the Airports 
NPS). In effect, the challenge 
was premature: the relevance 
of the UK’s commitment to 
the carbon reduction targets 
will crystallise at the point at 
which the third runway DCO 
application is examined and 
determined. 

The designation of the Airports 
NPS did not therefore immunise 

the scheme from complying 
with future changes of law 
and policy. Given that the 
challenge of achieving Net Zero 
is becoming progressively more 
demanding, and as the full 
extent of the climate emergency 
becomes clear, there is reason 
to suspect this may be a 
fearsome hurdle for the third 
runway scheme to clear.

Turning to Drax, this was a 
challenge to the Secretary 
of State’s decision to grant 
development consent for the 
construction and operation of 
two gas-fired generating units 
at the Drax Power Station in 
North Yorkshire. 

One of the most relevant 
charges from ClientEarth was 
that, in granting development 
consent, the Secretary of 
State had misinterpreted the 
Overarching NPS for Energy as 
requiring the decision-maker 
to treat the greenhouse gas 
emissions of the development 
either as irrelevant or of no 
weight, in circumstances where 
the need for the scheme was 
otherwise established.

The Court of Appeal disagreed 
that this was what the 
Secretary of State had done. 
It found that the Secretary 
of State had accepted that 
there were significant adverse 
impacts of greenhouse 
gas emissions from the 
development and that these 
should be weighed in the 
balance against the proposal. 
However, the Secretary of State 
had then concluded, lawfully, 
that these significant adverse 
impacts did not displace the 
substantial weight attributed to 
the need for the development in 
the NPS. 

It should, however, be noted 
that the Court of Appeal 
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suggested that, in a specific 
case, greenhouse gas emissions 
may outweigh need. It said: 
‘How much weight [to be given 
to GHG emissions] is for the 
decision-maker to resolve. It 
follows that, in a particular case, 
such weight could be significant, 
or even decisive, whether with 
or without another ‘adverse 
impact’. In this context, it is 
noteworthy that the Examining 
Authority’s conclusion was 
that, in environmental impact 
assessment terms, there were 
significant adverse impacts of 
greenhouse gas emissions from 
the development. It appears 
that the emissions would 
therefore need to be severe 
to tilt the balance away from 
need to adverse impacts. It will 
be interesting to see whether 
future campaigners seek to 
latch onto this. In the event 
this was a Pyrrhic victory, as 
Drax abandoned the proposal 
shortly afterwards.

Both cases highlight the 
difficulty of mounting a 
successful challenge on climate 
change grounds at both the 
pre and post-DCO application 
stages. We could have picked 
others to emphasise this 
difficulty. The decisions in 
R (Finch) v Surrey County 
Council [2020] EWHC 3566 
(Admin), a challenge to the local 
authority’s decision to approve 
retention and expansion of 
an existing oil well site and to 
drill four new oil wells, and 
R (Packham) v Secretary of 
State for Transport [2020] 
EWCA Civ 1004, a challenge to 
the government’s decision to 
proceed with the construction 
of High Speed Two, were both 
delivered in the last 12 months 

and dealt a blow to climate 
change campaigners.

WHAT THE FUTURE HOLDS
The trend of recent Court 
decisions does not appear to be 
dissuading further challenges. 
Transport Action Network (TAN) 
has, for example, applied to 
judicially review the Transport 
Secretary’s decision not to 
review the National Networks 
National Policy Statement, 
which was designated prior 
to the ratification of the Paris 
Agreement and the amendment 
to section 1 of the Climate 
Change Act 2008. TAN are also 
separately challenging the 
Road Investment Strategy 2, 
which sets the framework for 
investment in the strategic road 
network for the period 2020 
to 2025, on climate change 
grounds. The court hearings on 
those challenges are awaited.

The impact of Net Zero on DCO 
projects is also somewhat 
uncertain because of the 
changing policy landscape, 
which may open further 
avenues for challenge. For 
example, the Energy White 
Paper published last year 
increased the government’s 
2030 targets for offshore wind 
from 30GW to 40GW – enough 
to power every home in the 
UK; growing the installation 
of electric heat pumps from 
30,000 per year to 600,000 
per year by 2028; and a 
commitment to consult on 
ending gas grid connections 
to new homes being built from 
2025, in favour of clean energy 
alternatives. 

The government has now also 
confirmed that it will carry out 
a review of the suite of energy 

NPSs in 2021 under section 
6 of the Planning Act 2008. A 
raft of further policies are also 
expected: the Net Zero Strategy 
is committed to in the Energy 
White Paper later this year; 
a Transport Decarbonisation 
Plan is expected imminently; 
the Aviation Strategy is also 
forthcoming - all have the 
potential for strengthening 
the role of Net Zero as well as 
providing further avenues for 
legal challenge. 

The Climate Change Committee 
also presented its advice to 
government last year for the 
sixth carbon budget, which will 
run from 2033 to 2037 and set 
a statutory cap on emissions for 
that period. This recommends 
a reduction in UK greenhouse 
gases of 78% by 2035, relative 
to 1990, a 63% reduction from 
2019. This should, they say, 
include aviation and shipping, 
which have to date been 
excluded. Given the CCC has 
advised that the UK is currently 
not on track to meet the more 
modest targets in the fourth 
(2023 – 2027) and fifth (2028 
– 2032) carbon budgets, these 
are ambitious targets. The ball 
is firmly in the government’s 
court, and they must 
confirm or reject the CCC’s 
recommendation by 30 June.


