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INTRODUCTION
Our team of leading education lawyers includes members from our award-winning charities 
team, corporate, commercial, employment, property and specialist public affairs teams. We 
have specialist expertise in complex or unusual matters which affect the education sector. 
Offering a collaborative approach, we draw on expertise across the firm, sharing knowledge 
and experience to offer an integrated service ranging from debt collection and staff issues 
to mergers and collaborations. In addition to exploring opportunities overseas, on a day-to-
day basis, we advise the governing bodies and leadership teams of independent schools, as 
well as trustees of educational foundations, on all matters ranging from operational issues to 
governance and risk management.

Many in the team are school governors and trustees of education charities and therefore have 
first-hand experience of seeing issues from both sides. We also have a strong and effective 
relationship with the Charity Commission. Our involvement in the practicalities of the sector 
provides us with in-depth knowledge and insight.

While we hope that you will find the information contained in this booklet helpful, it is not 
meant as a substitute for legal advice on particular issues and is written in general terms. 
Please seek tailored legal advice from a member of the education team before taking any 
specific action.



ABUSE
Allegations of harassment and sexual abuse by fellow pupils at independent schools exploded 
in 2021, culminating in the Everyone’s Invited movement. Schools have a duty to safeguard the 
wellbeing of their pupils and should be actively encouraging individuals to come forward with 
allegations as to peer on peer abuse. They should also make sure they provide appropriate 
support to potential victims and the broader school community and formally investigate 
allegations, reporting them to the external authorities as appropriate. For charitable schools, 
this may include submission of a ‘serious incident report’ to the Charity Commission. In 
addition, schools should review relevant policies (including those relating to safeguarding and 
behaviour) and consider the broader communications and reputation angle to such allegations.

ACQUISITION
The sector has seen a rise over the last few years in the acquisition of schools by commercial 
educational operators, including private equity buyers (often based overseas, in particular in 
China, although there is a question to what extent this will continue) and non-charitable school 
groups.  For a school, a sale may be the final resort, short of closure, but – structured correctly 
and where the buyer’s strategy and culture creates an appropriate fit – they can ensure the 
long-term future of the school.  Key considerations will be: confidentiality (see NDA); what is 
being sold (will the school simply transfer its assets but continue as a legal entity and most 
likely use the sale proceeds to provide bursaries, or will the legal entity itself be sold, albeit 
this is not possible for charitable schools); the price; and the warranties and indemnities that 
the school is prepared to offer. In addition, a well thought out communications strategy will be 
critical if the school is to keep its staff, pupils, parents and broader school community onside.
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BOARDING SCHOOLS: NATIONAL 
MINIMUM STANDARDS
The national minimum standards for boarding schools (which date from 2015) are designed 
to safeguard and promote the welfare of children for whom accommodation is provided by 
boarding schools. They set out the standards for securing outcomes for boarders below which 
no school is expected to fall. There are 20 standards, together with various policies, documents 
and records that schools are expected to maintain. At the time of publication, we await the 
outcome of the government’s consultation on updating the standards to reflect, in particular, 
enhanced expectations of boarding provision and to place more emphasis on the quality of 
staff training and the individual needs of children.

BREACH OF CONTRACT (EMPLOYMENT)
Schools and their employees have a legal right to have all of the terms of the contract of 
employment, including notice provisions, honoured. Both express and implied terms (for 
example the implied duty of trust and confidence) are covered.

There is no qualifying period of service required before an employee may bring a claim 
for breach of contract whilst still in employment, or a claim for wrongful dismissal (actual 
or constructive) arising out of a breach of contract. However, employees seeking to claim 
constructive dismissal for the purposes of the statutory right not to be unfairly dismissed 
must generally have accrued two years’ continuous service. 

BUSINESS RATES RELIEF
Where a charitable school occupies and uses a site wholly or mainly for charitable purposes, it 
qualifies for mandatory charitable relief (at 80%) from business rates on the site. Independent 
schools in Scotland lost the right to claim this relief in April 2022, the position in Wales is 
under review, and in England has yet to be determined. Removal of rates relief in England 
would have a significant impact on the viability of many schools.
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CHARITY COMMISSION
The Charity Commission regulates all charitable schools. 

Certain decisions / actions can only be made by schools if the Commission has provided 
its prior consent, eg, changing a school’s charitable objects, spending large permanent 
endowments, disposing of land to a connected party and making an ex-gratia payment.

In terms of filing obligations, a school’s accounts must be filed with the Charity Commission, 
together with a detailed online Annual Return, including any updates to the governors’ details.

CONSTITUTION
Schools are governed by their constitution, otherwise known as a ‘governing document’, which 
may be labelled as ‘Articles of Association’ (if the school is a company), a ’Trust Deed’ (if the 
school is a trust) or a ’Charter’ (if the school is a royal chartered body).

Schools should review and update their constitutions from time-to-time, to ensure they: are 
fit for purpose; reflect current law; and incorporate principles of good governance, whilst also 
providing the school with sufficient administrative flexibility.

Updated constitutions need to be filed with Companies House (where a school is a company) 
and also the Charity Commission (where a school is a registered charity) with some changes 
requiring the Commission’s prior consent. 

CONTRACT
Contracts, whether with suppliers and service providers, or with those being licensed the use 
of school property, need to be robust. Particular care should be taken in relation to the scope 
of work / agreed rights, payment provisions, termination and variation provisions, the scope 
and limits of liability, and penalties for breach. In addition, in the event the school will derive 
commercial trading income from the contract, it should consider the use of a trading subsidiary.

CORPORATION TAX
Charitable schools are generally exempt from paying corporation tax on any profits they make. 
However, certain trading activities (ie income generating activities that do not directly advance 
education or that are not ancillary to a school’s main activities, eg sale of uniforms), will give 
rise to a potential corporation tax liability. Where a school engages in substantial commercial 
trading it ordinarily makes sense to route this through a wholly owned commercial trading 
subsidiary. Care needs to be taken in relation to the independent governance of that subsidiary 
and the arm’s length documentation of any support services and / or branding to the subsidiary.
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DATA PROTECTION
Schools collect, store and process a significant amount of personal (often ‘sensitive’) data, 
making data protection compliance a key obligation. Schools need to be registered with the 
Information Commissioner’s Office (ICO) and ensure that their data protection related policies 
(eg their Data Protection Policy and Cookies Policy) and, most importantly, their data practices 
are compliant and can withstand scrutiny.

Particular care needs to be taken when sharing data with a separate organisation within the 
same school group, or with a separate alumni organisation, during wealth screening and when 
handling sensitive personal data. 

When handling data, schools should be mindful that they may be obliged to disclose the data to 
the data subject following a subject access request (a SAR).

DESIGNATED FUNDS
Governors can decide to designate some of their school’s unrestricted funds to a particular 
purpose, eg a capital project to build a new sports facility. The result is that the funds can only 
be used for that designated purpose and will be recorded in the accounts as a designated 
fund. The governors will, however, retain the ability to change / remove the designation if they 
determine appropriate. 

Designated funds are not to be confused with ‘restricted funds’ or ‘permanent endowment’, 
other categories of funds. 

DISCIPLINARY AND GRIEVANCE 
PROCEDURES
Following the ACAS Code for Disciplinary and Grievances can help schools avoid potential 
employment claims. The main provisions of the ACAS Code are as follows: 
• Grievances – The employee should raise the grievance in writing; the employer should hold 

a meeting and investigate the complaint; the employee can be accompanied by a fellow 
worker or trade union representative; and the employee has a right of appeal. 

• Disciplinary matters – The employer should investigate the issues and inform the 
employee of the issues in writing; there must be a disciplinary hearing or meeting and there 
is a procedure to follow for holding meetings; the employee has the right to be accompanied 
by a fellow worker or trade union representative; the employer should inform the employee 
of the decision in writing; and the employee has the right of appeal. 
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In misconduct cases, separate persons should conduct the investigation and disciplinary 
hearing. When informed of the issue in question, the employee should be provided with any 
written evidence (ie witness statements).

DISCRIMINATION
The Equality Act 2010 protects people from being discriminated against because of age, 
disability, gender reassignment, marriage or civil partnership, pregnancy and maternity, 
race (including colour, nationality, ethnic or national origin), religion or belief, sex or sexual 
orientation (protected characteristics). There are many different types of discrimination, 
such as direct, indirect, harassment, victimisation, failure to make reasonable adjustment 
for disability and unfavourable treatment because of something arising in consequence 
of disability. There is no qualifying period of service before an employee may bring a 
discrimination claim and claims can be brought by individuals even before an employment 
contract commences (ie during an interview process), during employment and after the 
employment relationship has ended (ie arising out of a discriminatory reference).

Schools should be alert to the on-going developments and recognition of menopause and long-
covid as long-standing conditions which, depending on the circumstances, could be relevant 
for disability discrimination.

DIVERSITY
Equality, diversity and inclusion (EDI) needs to be a core commitment for schools, underpinned 
by associated policies and a culture that measurably drives this agenda forward. In addition 
to focusing on EDI considerations in relation to educational and pastoral matters, schools also 
need to focus on EDI in relation to staff recruitment and retention and the composition of their 
governing body. Diversity identifiers include not only the protected characteristics but also 
broader considerations, such as social background, identity, language and neurodiversity.

 

7

D



ELECTRONIC MEETINGS
It is often convenient for some meetings of governing bodies to be held virtually and, generally 
speaking, a school’s constitution will give the governors the discretion to do this. Where a 
school needs to hold a meeting of its company members, the constitution will need to permit 
virtual meetings (and if there is no such authority then the constitution should be updated).

EX-GRATIA PAYMENTS
An ex-gratia payment is where:
• a school’s governors decide that they are under a moral obligation to make a payment; but
• the school is not under any legal obligation to make the payment; and
• the governors cannot justify the payment as being in the interests of the school.

An example of an ex-gratia payment is where a school waives its right to receive payment of a 
term’s fees in lieu of notice.

Ex-gratia payments require the Charity Commission’s prior consent, on the basis that they 
depart from the governors’ obligations to apply the school’s funds only in furtherance of its 
charitable purposes. 

8

E



FINANCING
Schools are facing rising costs coupled with heightened affordability pressures on parents and 
guardians, often against a backdrop of rising competition. It is vital, therefore, for schools to 
ensure they have a relatively broad based income stream and do not rely only school fees. One 
option is taking out debt finance to support either capital investment or refinancing; and given 
schools generally have large estates that they can use to offer up as security and the current 
low interest rates (for the time being), this option can prove relatively attractive.

FREEDOM OF INFORMATION
Independent schools are not subject to the Freedom of Information Act 2000 (the Act) and so 
do not need to disclose information in response to a Freedom of Information Request. However, 
care should be taken when providing information to statutory authorities, given they are 
subject to the Act. 

FRANCHISING
A British education is widely regarded abroad as the gold standard. The prestige of a British 
education, and the revenue it can generate for the UK founder schools, has resulted in a number 
of independent schools opening up franchises overseas. There are many success stories but 
such arrangements come with significant legal, financial and reputational risks and considerable 
care needs to be taken when choosing the most appropriate overseas market and local partners 
and / or investors, negotiating the associated license agreement and ring-fencing any risk. 

FUNDRAISING
Fundraising from within the existing school community, alumni and the school’s broader 
network is an important way of diversifying a school’s income stream and helping to secure 
its long term financial viability. In particular, schools often launch fundraising campaigns in 
relation to specific capital projects or bursary schemes. 

Fundraising activities need to be compliant with relevant legislation, ensure the school has 
sufficient flexibility as to the use of donated funds, and enable the school to safeguard its 
brand and reputation. As a result, schools should ensure appropriate due diligence is carried 
out on donors, be careful when granting naming rights in exchange for donations (as this can 
potentially give rise to reputational issues further down the line), not word their fundraising 
ask too narrowly (with a result that the donations can only be used for very narrow restricted 
purposes – see restricted funds) and take care when using donor data (see data protection). 
Commercial sponsorship can support a school’s fundraising efforts (however, sponsorship is 
generally categorised as a commercial trading activity – see trading subsidiary).
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GIFT AID
Gift Aid can be used by charitable schools to claim extra money from HMRC on donations (an 
extra 25p for every £1 donated). Donations must be eligible for Gift Aid (the donor must be 
resident in the UK and the amount of tax they pay must be at least equal to the value of the Gift 
Aid claimed) and schools should ensure that fundraising appeals and donation requests are 
accompanied by a Gift Aid declaration. 

Payments to charities in return for services are not eligible for Gift Aid and, as a result, 
Gift Aid cannot be claimed on event ticket sales, or raffle or lottery ticket sales. Gift Aid can 
potentially apply to auction prizes, however, this is a complex area and professional advice 
should be sought.

GOVERNORS
The governors (of a charitable school) are its charity trustees and hold ultimate legal 
responsibility for the running of the school. This includes ensuring the school acts in 
accordance with its constitution; educating, safeguarding and promoting the wellbeing of 
pupils; ensuring compliance with the inspection regime; and managing the school’s activities in 
furtherance of its charitable objects in the context of its regulation by the Charity Commission 
(and, if it is a company, Companies House). A key role for governors is approving and 
overseeing the implementation of a school’s strategy, and holding the Head and SLT to account 
against this strategy by asking informed, insightful and potentially challenging questions. 

Governing bodies need to comprise the appropriate mix of skills and experience, as well as 
being diverse and inclusive (see Diversity). In addition, given the voluntary but often time 
consuming nature of being a governor, governors need to demonstrate real commitment and 
have sufficient time to dedicate to the role. It is often relatively challenging to recruit new 
governors so succession planning should begin early.
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HEAD
Overseeing the performance of a Head and recruiting a replacement is one of the most 
important roles of the governing body. The Chair in particular will act as the ‘critical friend’ to 
the Head and it is important for this relationship to be based on mutual trust and openness, 
to maintain regular one-on-one conversations with the Head, for the Chair to constructively 
challenge the Head, and to ensure that the Head is formally appraised against agreed KPIs. 

Recruiting a new Head is the most fundamental decision a governing body will take; 
succession planning should start as early as possible and recruitment processes should be 
well thought out, implemented by those with the appropriate skills and expertise, and tailored 
to the particular needs of the school.

HEALTH AND SAFETY
The common law duty of an employer to have regard to the health and safety of its employees 
requires the employer to ensure: 
• that employees work in a safe workplace with safe systems and working practices in place 

to prevent risks to health; 
• the safe usage, handling and storage of materials; 
• that adequate first aid facilities are in place; 
• that employees are informed about any potential hazards from the work they do, and 

chemicals and other substances used, and are given information, instructions, training and 
supervision as needed; 

• that emergency plans are in place; 
• that ventilation, temperature, lighting, toilet, washing and rest facilities all meet H&S and 

welfare requirements; 
• that the correct work equipment is provided, properly used and regularly maintained; 
• that exposure to substances that may damage an employee’s health are prevented  

or controlled; 
• that precautions against the risks caused by flammable or explosive hazards, electrical 

equipment, noise and radiation are taken; 
• that health supervision as needed is provided; 
• that protective clothing or equipment is provided to the employee free of charge if risks 

cannot be removed or adequately controlled by any other means; 
• that the correct warning signs are provided and maintained; 
• that certain accidents, injuries, diseases and dangerous occurrences are reported to either 

the Health and Safety Executive or the local authority, depending on the type of business; and 
• that they meet their statutory duty under the Health and Safety at Work Act 1974 (HSWA) 

and related legislation to ensure the health, safety and welfare of persons at work. 
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EMPLOYER’S LIABILITY 
Vicarious liability at common law for accidents caused by acts of employees acting in the 
course of their employment and criminal and civil liability. 

EMPLOYER’S PENALTIES 
Improvement and prohibition notices and criminal proceedings resulting in fines and / or 
possible imprisonment. 

EMPLOYEE’S RESPONSIBILITIES 
Every employee at work has a duty under HSWA: 
• to take reasonable care for the health and safety of themself and others at work; and
• to cooperate with their employer, or any other person, in ensuring that any requirements or 

duties imposed by statutory provisions on the employer are complied with.

HOLIDAY
A full-time worker is entitled to 5.6 weeks’ annual leave in each leave year (ie 28 days for those 
who work five days a week, including bank holidays). A part-time worker is entitled to 28 days’ 
holiday reduced pro rata, according to the number of days or hours they work each week. 
Employers may choose to enhance this right contractually. 

Employers have the right to direct workers to take or not to take holiday at certain times – by 
way of example, it is common practice for schools to direct that teaching staff use their holiday 
entitlement during school holidays only and are restricted from doing so during term time. 
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INDEPENDENT SCHOOL STANDARDS
The Independent School Standards is non-statutory guidance published by the Department for 
Education. It has been produced to help proprietors and others understand their obligations 
contained in the Schedule to the Education (Independent School Standards) Regulations 2014. 

The aim of the document is to provide supplementary guidance on best practice in complying 
with the Standards. Inspectors will take this guidance into account when reporting to the 
Secretary of State on the extent to which the Standards are being met, or are likely to be met, 
in relation to an independent school.

INTELLECTUAL PROPERTY
Schools must be aware of the intellectual property they hold, from logos and trading names to 
confidential knowhow and research – in large, to protect the school’s reputation. Appropriate 
agreements should be put in place for situations in which third parties are using any of a 
school’s intellectual property and schools should consider copyrights, trademarks and patents, 
as appropriate. 

INSOLVENCY
Due to the number of challenges faced, including competitor schools and a squeeze on 
finances, schools may find themselves facing financial difficulties. Schools may need to 
consider their reserves and carry out an insolvency / liquidity assessment to ensure that 
they will not find themselves insolvent. Often, there are ways to manage a school’s financial 
situation in advance, restructuring considerations being one option. 
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JOINT VENTURE
Joint ventures can be useful in a number of circumstances, for example, to establish a 
school overseas, or to find new ways of operating and supporting UK schools. This sort of 
arrangement is a step up from a partnership or collaborative way of working and can require 
the parties to establish a separate, jointly owned company to undertake a joint activity and ring 
fence the risk of that activity in the new and separate legal entity.

 

14

J



KEEPING CHILDREN SAFE IN EDUCATION
The Keeping Children Safe in Education (KCSIE) guidance published by the Department for 
Education sets out the statutory guidance for schools in relation to their duties to safeguard 
and promote the welfare of children. It is essential that everybody working in a school 
understands their safeguarding responsibilities. Governing bodies and proprietors should 
ensure that those staff who work directly with children read at least Part One of the guidance. 
See the section on safeguarding for more information. 

KPI
Setting and monitoring KPIs is a useful tool to oversee and track the implementation of a 
school’s strategy and key objectives. KPIs should be set in a way which allows the governors 
and relevant staff to understand how the school is performing against various criteria eg 
financial, educational, student attendance etc. 
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LEGACIES
Schools may be in receipt of legacies – it is important to keep a record of these and to ensure 
legacies are used for the purposes for which they were left, ensuring that the legator’s wishes 
are carried out. Legacies, for example from alumni, often play an important role in a school’s 
fundraising strategy and constitute a growing area of income for many schools. A structured 
alumni programme can therefore support growth in this area. 

LETTINGS
Lettings of school premises, whether in the school holidays or out of hours, are often a key 
source of income for schools. In making the most of a school’s premises, the school must 
ensure that proper lettings and hiring agreements are in place with any third parties and 
that school policies, including health and safety and safeguarding, are shared with such third 
parties as a requirement of compliance. 

Schools should be aware that as commercial lettings constitute a commercial trading activity, 
there may be a tax liability (see the section on trading subsidiaries). 

LICENCE
For reputational purposes, schools should ensure that they have appropriate licencing 
arrangements in place with third parties who may be granted a licence to use the school’s 
logo, name and other intellectual property. It is important that such usage is appropriately 
documented to ensure that the school remains in control of its branding and how it is used. 
See also the section on uniforms.

LINKED CHARITY
Some schools have associated charities or funds, for example prize or bursary funds. Schools 
may find it easier, administratively, to link these funds to the main school for charity reporting 
and accounting purposes. This is not the same as charities merging. It may also be possible 
to consolidate and / or repurpose the funds, to better enable the school to apply the funds 
effectively and to give the school greater flexibility when doing so. Depending on the restrictions 
applicable to the funds, this exercise may require prior Charity Commission consent.
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MATERNITY LEAVE AND PAY
MATERNITY LEAVE
All employees (regardless of length of service) are entitled to 26 weeks’ ordinary maternity 
leave (OML) during which time they are entitled to all of the contractual rights that would have 
been received but for being on leave, except in relation to pay. There is a period of ‘compulsory 
maternity leave’ which is the first two weeks after the date on which the baby is born. There is 
a right to return to the same employment after OML. The second 26 weeks of maternity leave 
are additional maternity leave (AML) during which time employees have the same rights as 
during OML, save that there is a right to return to the same or similar employment at the end 
of AML. 

MATERNITY PAY
Employees with 26 weeks’ continuous service ending with the 15th week before the EWC and 
with average weekly earnings (over a defined reference period) at least equal to the lower 
earnings limit for National Insurance contributions are entitled to maternity pay.

Employees who meet the qualifying conditions and give the requisite notice are entitled to 
39 weeks’ Statutory Maternity Pay (SMP), ie six weeks at 90% of average weekly earnings, 
followed by 33 weeks at the lower of 90% of average weekly earnings or the flat rate of 
£151.97 for payments from 4 April 2021 to 2 April 2022. Maternity pay or benefits may be 
enhanced by the employer in the contract of employment. 

MATERNITY ALLOWANCE
Employees who do not meet the qualifying conditions for SMP may still be entitled to claim 
Maternity Allowance from their local Social Security / Jobcentre Plus office.

For more information on Paternity, Adoption or Shared Parental Leave, please see our 
Employment A-Z.

MERGER
There are a number of reasons why the governors of charitable independent schools may 
consider options such as merger. These can range from financial pressures, perhaps as a 
result of falling pupil numbers or following the pandemic, to growth strategies. 

The advantages of merger are usually obvious and include facilitating cost-sharing by 
operating the two schools from one legal entity to provide one ‘back-office’ function, or 
perhaps securing a prep school as a feeder school. A merger can often help secure the long-
term viability of both schools.
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MONEY LAUNDERING
By definition, money laundering is the practice of cleaning up money that has, for some 
reason, been obtained illegally. Often there is a complex trail involved so that the practice 
cannot be easily identified or traced. Money laundering can occur in many ways. It may 
happen by dispersing money through many different bank accounts (to hide its origins), but 
can also occur when a school is used unwittingly as a ‘trading partner’. Schools must ensure 
compliance with anti-money laundering laws and regulations, to assist law enforcement in 
combating illegal money laundering, and to minimise the risk of school resources being used 
for improper purposes. 
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NON-DISCLOSURE AGREEMENT (NDA)
Schools will need to consider putting in place NDAs when they are entering into discussions 
with third parties in relation to confidential matters, for example where the school is 
considering a merger or acquisition. These are necessary to protect the reputation of the 
school and to keep matters and protected information confidential until such time that the 
school is ready to share this with other stakeholders. 

There are, however, instances where NDAs are not appropriate, for instance in relation to the 
subject matter of a complaint received by a school – for example, a school should not use an 
NDA in relation to a safeguarding settlement agreement.

NATIONAL LIVING / MINIMUM WAGE
Workers are entitled to be paid at least the level of the National Minimum Wage for every hour 
they work. 

From April 2016, a new National Living Wage was introduced for workers aged 25 and over. 
From April 2021, the National Living Wage was extended to workers aged 23 and 24. The 
National Living / Minimum Wage rates are reviewed each year, following recommendations by 
the Low Pay Commission and are different depending on the age of the worker. 
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OUTSOURCING
In order to secure the financial stability of a school, governors may opt to enter into contractual 
arrangements with third parties for the provision of certain back office support services or, for 
example, for catering and cleaning provision. Appropriate service level agreements will need 
to be put in place which may, as appropriate, require third parties to also comply with other 
policies and procedures of the school, including safeguarding policies. 

OVERAGE
An overage payment is made by a buyer of land which previously belonged to a school. 
This becomes due at some point in the future reflecting additional value in the land, over 
and above the purchase price paid, for example when planning permission is later granted 
for development of the land. This is a useful mechanism when charity land clearly has 
development potential but doing so is beyond a school’s capabilities. This is, therefore, 
something that schools will need to bear in mind when disposing of land particularly as in 
order to comply with statutory requirements on the disposal of charity land, the governors will 
usually be required to obtain a report from a qualified surveyor as to how best to structure any 
disposal so that the school gets the best deal reasonably obtainable. A surveyor’s report may 
recommend overage being included as part of a disposal deal to make the most of the school 
asset. It is also important for a school to consider and obtain advice on the tax implications of 
using overage as this is considered a separate payment and not part of the sale proceeds of a 
disposal so will have separate tax implications. 
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PARENT PUPIL CONTRACT
A parent contract is a legally binding document that sets out the contractual terms and 
conditions between a parent and an independent school. It is formed once a school place has 
been clearly offered and accepted, and should be signed by all relevant parties.

There are some key terms which should be included in the parent contract, including terms 
and conditions setting out both parties’ obligations, fees, deposit, school rules, suspension and 
exclusion. Consideration should also be given to how the contract covers a situation where a 
pupil’s parents are separated or divorced.

PERMANENT ENDOWMENT
Permanent endowment is money or property that was originally meant to be held by a charity 
forever. Endowments are a valuable form of financial stability for schools. 

Permanent endowment can be: land, buildings, cash or investments, and may be held by 
charitable schools. There are strict rules on spending permanent endowment which usually 
require the prior written consent of the Charity Commission.

(Please note that permanent endowment funds differ from restricted or designated funds).

PROPERTY DEVELOPMENT 
Schools often find themselves in a position in which they have surplus property which they 
dispose of to create a profit. As with lettings, schools should be aware that this sort of disposal 
may be considered to be commercial activity giving rise to a tax liability but they may wish to 
carry out such activities through a trading subsidiary. See also the section on overage. 

PUBLIC BENEFIT
The Charities Act 2011 defines a charity as an institution which is established for a charitable 
purpose and provides benefit to the public. The advancement of education is a charitable 
purpose and so independent schools are capable of being charities.

The Charity Commission has guidance on how charitable independent schools can ensure they 
run their charities for the public benefit.

The guidance has always made it clear that sharing facilities with local state schools is one way in 
which governors of charitable independent schools can fulfil their public benefit duty by making 
provision for the poor to benefit. Other examples include bursary schemes and mentoring. 
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QUALITY OF EDUCATION 
The Independent School Standards set out what is expected from schools in terms of quality 
of education: to ensure that a school has a curriculum which covers a broad range of subject 
disciplines, delivered through teaching that will enable all pupils to make good progress 
according to their abilities, and that such progress is properly assessed as part of a continuous 
process which feeds back into lessons. Schools should bear this in mind when setting 
specifications, plans and policies relating to the school’s overall approach to its curriculum. 

QUALITY OF LEADERSHIP 
The Secretary of State prescribes standards relating to the quality of leadership in and 
management of independent schools. As is the case with the other standards, the approach 
behind this standard is to focus on required outcomes. This standard is intended to ensure 
that the underlying ethos of any independent school should be to develop and nurture the 
well-being of its pupils and that the well-being of pupils should be actively promoted by those 
who are leading or managing it. If it appears that a failure to meet other independent school 
standards is attributable to a lack of skill or knowledge in those responsible for leading or 
managing a school or the way in which such people discharge their responsibilities, or a 
failure by school leaders to correct a lack of capacity by the school to meet other standards 
consistently, then this standard is likely not to be met.
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REDUNDANCY
A redundancy situation is where a school’s employee is dismissed because the business as a 
whole, or the particular workplace where the employee works, has closed down, or if there is 
a reduced need for a work of a particular kind. Employees need to have two years’ continuous 
employment to be entitled to protection from ordinary unfair dismissal and to be entitled 
to a statutory redundancy payment. Where an employer is proposing to dismiss 20 or more 
employees at one establishment within a period of 90 days or less, there is a requirement to 
collectively consult with representatives of affected employees. Failure to comply with the 
consultation requirements under the Trade Union and Labour (Consolidation) Act 2006 can 
result in a Tribunal awarding each affected employee up to 90 days’ pay. 

REDUNDANCY PAY
The amount of any statutory redundancy payment is calculated with reference to the 
employee’s age, length of service and weekly pay. The UK government website has an online 
calculator to assist with this process. Employers may offer enhanced redundancy pay on top 
of any statutory redundancy payment, the first £30,000 of which can usually be paid free of tax 
and employee’s National Insurance contributions. 

RESTRICTED FUNDS
Restricted funds are those which have a specific purpose attached to them, such as donations 
pledged to help build a new facility. They can usually be identified either through the request 
made of the donor, for example ‘please give to support our new science block’, or because of 
the terms on which the donation is made, for example ‘I would like this donation to be used for 
the new science block’. In each case, it would be useful to make clear that any leftover funds 
can be used for the school’s general purposes. The Charities Act 2011 contains various powers 
enabling governors to change and release restrictions. Restricted funds will usually appear 
as such in a school’s annual accounts although designations and restrictions are not always 
made correctly.

RESTRUCTURING
Shifts in social and economic trends mean that independent schools should adapt where 
they see opportunity. A governing body has an overriding duty to keep an eye on the long-
term trends as well as the immediate concerns so as to try and ensure the future viability of 
a school. A strategic review and subsequent restructure of a school’s operations can assist 
with this, so as to ensure that a school is equipped to meet the needs of modern times and 
importantly provide a strong education.
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RIGHT TO WORK CHECKS 
All schools have to conduct right to work checks before employing someone to ensure 
that they are not disqualified from working by reason of their immigration status. The UK 
government’s online checklist is a helpful tool for this purpose. Failure to comply with right 
to work checks could result in a criminal offence. Unless an individual has settled status or in 
very limited circumstances, schools employing or looking to employ employees from outside 
the UK will need a sponsorship licence.
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SAFEGUARDING
Governors of a charitable school are required to take reasonable steps to protect from harm 
people who come into contact with the school. This includes:
• students;
• staff;
• volunteers; and 
• other people who come into contact with the school through its work, such as visiting students. 

The Charity Commission will hold governors to account if a safeguarding incident occurs 
and which is brought to its attention, and will check that governors followed its guidance and 
the law. This obligation sits alongside that under the KCSIE framework. Clear safeguarding 
strategies, an open culture and whistleblowing policies will assist in meeting these obligations. 

SUBJECT ACCESS REQUESTS
Schools should be mindful of the possibility of pupils submitting subject access requests (or 
SARs) either whilst they are at the school or after the have left. Under the GDPR data subjects 
have the right to request copies of their personal data held by data controllers. Schools act as 
data controllers, holding significant personal data on their pupils, the data subjects. The latter 
have the right to request to see their data. 

SERIOUS INCIDENT REPORTS
A ‘serious incident’ – for charity regulation purposes - is defined an adverse event, whether 
actual or alleged, including a) significant harm to a school’s beneficiaries (ie students), staff, 
volunteers or others who come into contact with the school through its work, b) loss of a 
school’s money or assets, c) damage to a school’s property, or d) harm to a school’s work or 
reputation. The Charity Commission requires charitable schools to report serious incidents to 
it. If a serious incident takes place at a charitable school, it is important that there is prompt, 
full and frank disclosure to the Commission. Governors should report what happened and, 
importantly, let the Commission know how the matter is being dealt with, even if the matter 
has also been reported it to the police or local authority.
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TEACHERS’ PENSION SCHEME 
The Teachers’ Pension Scheme (TPS), as an unfunded public sector pension scheme, is subject 
to valuation every four years. When the most recent valuation was carried out, forecasts of 
lower than expected growth in GDP meant that the estimate for employer contributions to the 
scheme was increased significantly, resulting in an increase to 23.6% in September 2019, a 
43% increase on previous rates. As a result, a number of independent schools have decided to 
consult their teaching staff on withdrawing from the TPS and instead offering staff a defined 
contribution (DC) pension scheme (with lower employer rates, and potentially also a greater 
choice of pension benefits). The alternatives are to remain in the TPS and absorb the increased 
costs (a financially unsustainable option for some schools), to offer a DC scheme in parallel, to 
remain in the TPS but for staff to agree a reduced salary, or to implement a phased withdrawal 
approach whereby the TPS is closed to new joiners. Schools considering altering their pension 
provision should ensure they obtain professional advice, given how important and complex this 
area is. Rigorous decision making (backed up by appropriate governance audit trails), clear and 
effective communications and engagement with staff, advance planning (given the length of 
time changes can take to implement) and transparency will all be key to enabling a school to 
navigate this tricky area successfully.

TRADING
Charitable schools with an annual income over £320,000 are currently permitted to undertake 
non-primary purpose trading (ie that which is not in direct pursuit of the school’s educational 
purposes) up to a limit of £80,000 of trading income in each year. Charitable schools which 
anticipate being close to this limit should consider establishing a trading subsidiary. This 
subsidiary corporate gift aids its distributable profits back to its parent charity. It is necessary 
to give thought to the relationship between the two entities due to conflicts of interest between 
shared directors and because of the use of shared resources and staff time. 
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UNFAIR DISMISSAL
An employee must normally have two years’ service before being able to claim unfair 
dismissal (except in specific circumstances which are known as ‘automatically unfair 
dismissals’). The right not to be unfairly dismissed requires that an employee can only 
be dismissed for a fair reason, that the employer acted reasonably in dismissing for that 
reason and that the decision to dismiss fell within the range of reasonable responses open 
to an employer. If successful in bringing a claim for unfair dismissal, a Tribunal will make a 
‘basic award’ which is calculated in a similar way to a statutory redundancy payment and 
a compensatory award to account for financial losses incurred as a result of the dismissal. 
The compensatory award is subject to a cap of 52 weeks’ pay or £93,878 (as at 6 April 2022), 
whichever is the lower.

UNIFORM
It is important to have a service agreement in place with school uniform suppliers. Being clear 
on the contractual terms, including what happens to unsold stock, is vital in ensuring a smooth 
relationship with this key supplier. It will also be necessary to consider the terms on which the 
supplier can use and recreate the school’s logo, including a logo licence. 

UNPAID SCHOOL FEES
A school’s relationship with parents and guardians is fundamental to ensuring that students 
gain the most from their education. It is for this reason that unpaid school fees present 
a difficult situation, particularly as the reason for this may be sensitive, such as financial 
difficulty. Documenting all correspondence with parents or those paying a student’s fees is 
best practice and will be helpful if it proves necessary to instruct a debt recovery agency or 
law firm once in-house methods have been exhausted. 
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VAT
Value Added Tax is a consumption tax that is charged on goods and services provided 
commercially. It is designed to be paid by the ‘final consumer’ (ie the end user) although it is 
the supplier that is liable for the tax to HMRC. Certain supplies by charities are exempt from 
VAT. This means that although they are commercial supplies, no VAT is charged and VAT is not 
recoverable on the related costs. Currently charitable independent schools do not have to apply 
VAT to the supply of their educational services. 

VISA SPONSORSHIP 
In the UK, a school that wishes to employ a person who does not have the right to work for the 
employer in the UK will need to be authorised by the Home Office to sponsor them to work. 
This authorisation is known as a ‘sponsor licence’ and employers that hold a sponsor licence 
are known as ‘sponsors’. Only organisations, not individual persons, can be recognised as 
sponsors. There are two broad types of sponsor licence an organisation can apply for: Worker 
(formerly Tier 2) and Temporary Worker (formerly Tier 5 Temporary Worker). There are a 
number of individual immigration routes within these types of sponsor licence. In order to be 
granted a sponsor licence, an organisation must meet certain eligibility and suitability criteria 
set by the UK Home Office. Once granted, sponsors have a number of key duties including 
reporting and record-keeping.

VOLUNTEERS
Schools, like all charities, have obligations to protect and safeguard ‘people who come into 
contact with your charity through its work’ (as noted in Charity Commission guidance). 
Volunteers are therefore included in this. Governors, the Head and the SLT should promote 
an open and positive culture and ensure all involved feel able to report concerns, confident 
that they will be heard and responded to. It is also important to be clear as to a volunteer’s 
rights and obligations and so volunteer agreements are useful to a) ensure safeguarding 
obligations are clear, but also b) so that volunteers are clear on how their position differs from 
an employee’s and therefore the employment rights that go with that. 
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WAIVER
Schools often ask parents and guardians to sign a waiver before children engage in new 
activities or embark on school trips. The purpose of this includes allowing for the voluntary 
assumption of the risks involved, to permit staff and volunteers to administer first aid, and 
to confirm that students are responsible for their personal possessions. Schools should be 
careful to ensure any such waiver is properly drafted to avoid claims that its terms are unfair, 
making it unenforceable. 

WORKING TIME REGULATIONS
The basic rights and protections provided by the Working Time Regulations 1998 are: a limit  
of an average of 48 hours a week (calculated over a 17 week reference period); a right to  
11 hours’ uninterrupted rest each day; a right to 24 hours’ uninterrupted rest each week (or 
48 hours per fortnight); a right to a 20 minute rest break if the working day lasts longer than 
six hours; a limit of an average of eight hours’ work (in 24 hours) which night workers can be 
required to work; a right to 28 days’ paid annual leave for a full-time worker (this can include 
the usual statutory public and bank holidays); and a right to free health assessments for night 
workers. Young workers have greater entitlements to rest breaks than adult workers. 

These rights can be enforced via the: Employment Tribunal; Health and Safety Executive; or 
Local Authority (Environmental Health Officers). 

It is possible to opt out of some, but not all, of the above rights.

WELLBEING
Wellbeing and safeguarding mental health has always been important but is increasingly so, 
particularly amongst children and young adults. All schools have safeguarding obligations to 
their students, and charitable schools are answerable for these to the Charity Commission in 
addition to the school inspectorate. Strong governance, policies and monitoring will assist in 
supporting schools in maintaining an open and responsive culture. 
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YOUNG PERSONS
In addition to a school teaching young persons, it may also engage young persons in other 
ways. A good example is via a prep school offering work experience, or newly qualified 
teachers. Schools should be mindful of safeguarding volunteers and staff, ensuring proper 
supervision, and if applicable young person working hour regulations. Statistics show that  
18-24 year olds are more likely to have accidents at work and so thought should also be given 
to health and safety requirements. 
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ZERO HOURS CONTRACT
A zero hours contract is defined as a contract of employment or other worker’s contract  
under which:
• the undertaking to do or perform work or services is an undertaking to do so conditionally 

on the employer making work or services available to the worker; and
• there is no certainty that any such work or services will be made available to the worker. 

Thus, a zero hours contract essentially arises where there is no obligation to provide any 
specific amount of employment, but an obligation exists to undertake work for the employer 
when it is provided. In essence, the employer simply pays the employee for work done.

USES
• bank staff; and
• retail and hospitality sectors.

Zero hours contracts are not confined to employees and may also be used for casual workers, 
where there is no obligation to undertake work offered.

POINTS TO NOTE
• holiday pay entitlement arises – this pay should be calculated as an individual entitlement 

as rolled up holiday rates are no longer permitted;
• sick pay entitlement arises; and
• a casual worker may claim that they have sufficient continuity of service to claim statutory 

employment rights as an employee under an overriding umbrella contract if work is 
undertaken regularly.

SPECIFIC PROTECTIONS
• exclusivity changes in zero hours contracts are unenforceable;
• automatic unfair dismissal protection where the reason or principal reason for dismissal is 

breach or purported breach of an exclusivity clause; and
• protection from detriment because of breach or purported breach of exclusivity clause.
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“The team are accessible and their attention to 
customer service is outstanding. The advice provided 
is practical and in plain English.” 
Chambers and Partners UK 2022

“We are very pleased with the quality and speed 
of service offered by BDB Pitmans LLP. We have built 
an effective relationship and the firm has a deep 
understanding of our governance arrangements.” 
Chambers and Partners UK 2022

“The team at BDB are clearly passionate about 
the work they do and are top notch advocates for the 
charity sector. They are a warm and friendly firm, and 
always bend over backwards to help achieve the best 
results for their clients, which with the charity sector 
is ultimately the beneficiaries.”   Legal 500 UK 2022

“I have found Pitmans to be very responsive and 
helpful with our various demands and they have 
provided very good guidance and advice.”   Legal 500 UK 2022

WHAT OTHERS SAY ABOUT US...



www.bdbpitmans.com enquiries@bdbpitmans.com             
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BDB Pitmans is a leading UK law firm with offices in London, Cambridge, Reading and 
Southampton. Many of our lawyers and advisers are recognised leaders in their practice areas 
– their knowledge and expertise helps us to provide a unique, client centred approach to law.

CONTACT DETAILS
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T +44(0)20 7783 3537
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